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EDWIN JOHNSON, 
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VINCENT R. MANCUSI. Superintendent Attica 
Correctional Facility, 

Appellee• 



APPELLANT'S BRIEF AND APPENDIX 


PRELIMINARY STATEMENT 

This is an appeal from the dismissal of a petition 
for habeas corpus filed pursuant to 28 U.S.C, S2254. The 
petitioner, Fred Edwin Johnson, had pleaded guilty to two 
gambling-related state criminal charges along with two other 
defendants, Frank Shepperson and Robert Royals, in the Supreme 
Court, New York County and had been sentenced to consecutive 
prison terms of one year and one and one-haT.f to three years 
on Jtme 22, 19L « At the time the court below entertained the 
petition, the petitioner had served his sentence and was at 
liberty. 
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The instant petition was brought on after Jenson's 
unsuccessful direct appeal in the state courts and two coram 
nobis petitions in which Shepperson and Royals joined him. 

Johnson is alone in this proceeding and on this appeal. 

Petitioner contended below that his plea of guilty 
was involuntarily entered because he relied on a representation 
of cotmsel that the Judge had promised no more than a six months 
sentence and that he was denied the effective assistance of 
counsel when he changed his plea from not guilty to guilty and 
at sentencing when he tried unsuccessfully to change his guilty 
plea to not guilty. 

QUESTIONS PRESENTED 

1. Did the state court's erroneous legal ruling 
after a hearing on the issue of the voluntariness of petitioner's 
guilty plea require a finding of the court below that such plea 
was involxintary? 

2. Under the circumstances of the case was petitionei' 
deprived of his Sixth Anendment right to coxmsel by the pressur¬ 
ing of the petitioner to plead guilty and by the failure of 
such counsel to tell the sentencing court the reason why peti¬ 
tioner sought to withdraw his guilty plea (such reason being a 
misrepresentation by counsel) before sentencing? 

FACTS BELOW 

The facts were developed at the Coram Nobis hearing 
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3. 

before Justice Carney In the New York Supreme Court.^ Very 
briefly they are: 

Fred Johnson, the petitioner, was one of three de¬ 
fendants charged by a New York County Grand Jury with the 
crimes of conspiracy to bribe public officers and to operate 
a policy business, for operating a policy business and contriv¬ 
ing a lottery. The two co-defendants were represented by Nathan 
Kestnbaum. After the indictment, petitioner discharged his 
lawyer and at the suggestion of Kestnbatsn who wanted a lawyer 
he could "handle”, engaged Korris Levy on Kestnbaun's recom¬ 
mendation (CT. 182). Levy played almost no role as counsel. 

For all practical purposes as to counseling and advice, 

Kestnbaum represented all three. Levy was not even present 
on the day petitioner was sentenced on June 22, 1966. 

All three defendants pleaded not guilty but were 
later persuaded by Kestnbaxim to plead guilty. 

According to petitioner's own testimony he changed 
his plea because Kestnbaum told him that the District Attorney 
would "waste" or "bury" him if he went to trial and because 
the Judge (Justice Gelllnoff) had "guaranteed" that the sentence 

1. Counsel for petitioner agreed to submit the case to Judge 
Duffy on the basis of the hearing minutes of the Coram nobis 
proceedings before Justice Carney (Hearing minutes before 
Judge Duffy, Jan. 24, 1975, p, 12). References to the tran¬ 
script of the Coram Nobis hearing will be made by CT fol¬ 
lowed by page nvimber, to the Sentence minutes by S followed 
by page nuwer. 
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would not be mere than 6 months on the plea of guilty (CT 189, 

191, 201, 209, 246, 263, 264). This guaranty was reinforced by 

Kestnbaum's telling the petitioner about his close personal 

relationship with the judge and socialising with him at meals 

as well as other activities (CT. 209, 251, 381). Petitioner's 

testimony Is somewhat contradictory on Its face since he says 

he changed his plea to guilty because of the promise but that 

2 

he did not really believe It (CT. 219, 272). Petitioner 
pleaded guilty to conspiracy (a misdemeanor) and operating a 
policy business (a felony). He later said he did not under¬ 
stand that he was pleading guilty to a misdemeanor and a felony 
(CT. 197, 199, 231, 232). 

Each of the other two defendants testified at the 
hearing that he had changed his own plea from not guilty to 
guilty upon reliance on Kestnbaum's promise from the judge that 
the sentence would not be more than six months (CT. 80, 81, 293). 
A third witness corroborated the assertion that Kestnbatm spoke 
of a guaranty or promise from Judge Gelllnoff (CT. 160). At 


2. In fact this Is more of a semantic contradiction than a 
real one. Nhat It says Is that the petitioner was mis¬ 
trustful of the promise but nonetheless relied on It until 
shortly before the sentence when he became so mistrustful 
that he wanted to withdraw his plea of guilty. Moreover, 
Kestnbaum's testimony at the hearing was that the defend¬ 
ants asked him about a promise just br^ore sentencing and 
he then told them for tne first time tti t there was no 
arrangement or promise (CT. 386). Justice Carney In his 
findings spoke of "perhaps . . . some misrepresentation 
. . . of . . . counsel". 
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the time of the change of plea, Kestnbaum directed petitioner 
not to mention the promise In the questioning from the court 
(CT. 242). 

Even more significant, however, was Kestnbaum's own 
testimony. Even though he denied that he had relayed a promise 
from the judge, he said unreservedly that he had "pressured" 
the defendants to change their pleas (CT. 374). He did not deny 
that he spoke of his close personal relationship to the judge 
(Cr. 368) . The day before the sentence the defendants asked 
him about the promised six month sentence and for the first time 
Kestnbaum told them there was no arrangement (CT. 385*387). 

Accordingly, on the day of the sentence, petitioner 
and one co-defendant, realising for the first time that the 
relied upon promise would not be kept. Insisted that their 
cotmsel withdraw the plea (CT. 387). Kestnbaum, when asked by 
the court whether there was any legal cause why sentence should 
not be pronounced, recited the desire of two of the three defend¬ 
ants to change their plea and be tried. However, when asked by 
the Judge the reason for such a request, Kestnbaxmi did not give 
the real reason (his own misrepresentation), but stated that In 
the defendants' opinion the State did not have sufficient evi¬ 
dence (CT. 389). 

The record of the sentencing reveals that Code of 
Criminal Procedure 1480 (now codified as Criminal Procedure Law 
1380.50 and concerned with the courts' obligation to ask a 
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defendant whether or not he wlshea address the court before 
sentence) was not followed before the Imposition of sentence 
as to the petitioner Johnson. 

Although the court Itself asked Shepperson whether 
"there was anything else you want to say" It did not do so as 
to Johnson (S. 5, 6). 

Johnson testified that he tried to give the real 
reason for his desire to withdraw his plea, but was silenced 
by the court officer (Cl. 265*9). No Issue Is presented as to 
whether or not the Judge In fact made s\ich a premise, since It 
was stipulated that he had not. Justice Gelllnoff, however, 
did testify that he had dined with Kestnbataa on one occasion 
and had gone to Kestnbaum's hooie on another (CT. 420, 421, 422) 
which gave further corroboration to the petitioner's contention 
that there was a basis for petltltloner's belief that his case 
would get special consideration because of the Judge's relation¬ 
ship to his lawyer. 

Justice Gelllnoff sentenced petitioner to one year 
In the penitentiary on the mlsdenwanor coxmt to be followed 
consecutively by a state prison sentence of a mlnlmm of a 
year and a half and a maximum of three years on the felony 
count — considerably more than the six months supposedly 
promised. 

Justice Carney denied the writ of Coram Nobis finding 
that petitioner knowingly entered a plea of guilty which, though 



perhaps on "some misrepresentation or estimate of retained 
counsel” could not be set aside In the absence of proof that 

either the Judge or District Attorney made a promise which was 

, 3 

not kept. 


JUDGE DUFFY'S OPINION 

Judge Duffy In his opinion below relied heavily on 
the decision of Justice Carney and recites In It the findings 
of Judge Carney as follows: 

"The defendants pleaded guilty, not because 
they were coerced Into doing so, or did so Involun¬ 
tarily, but because Mr. Kestenbaum [slcl had con¬ 
vinced them that the People had a strong case and 
because they felt they could safely gandble on his 
alleged friendship with the judge and his estimate 
of a sentence of no t exceeding six months which 
they as sumed to be a promise , wen they found out 
around s^tenclng time that the proposed sentence 
was not an actual promise of the Judg^ as they had 
asstimed, but only an estimate by the lawyer, then 
they decided to withdraw their plea If possible. 

(A- ) (Emphasis supplied) 

Based on this, the court below held that 

”. . . Judge Carney fotind that Kestenbaum [sic] 
had made an estimate of the sentence John and his 
co-defendants would receive, which estimate they 
only assumed to be a promise. Judge Carney s 
factual findings reached after a full hearing must 
be presumed correct, unless Johnson can prove by 
convincing evidence that they are erroneous. 


3. As will be pointed out Infra petitioner contends that this 
error of law on the part otJustice Carney (not any error 
In his fact finding) should not have been followed by Judge 
Duffy. If, In fact, a misrepresentation of cotmsel relied 
on by a defendant resulted In a guilty plea, the defendant 
should be thereafter entitled to relief by federal habeas 
corpus. 








28 U.S.C. S2254 (d). In this case there is astple 
basis for Judge Carney's conclusion that Kestenbaun 
[sic] gave only his estimate of what the sentence 
could be . . . the finding of the state court that 
Kestenbaum [sic] gave only his estimate of what the 
sentence weald be must stand." (A> -A- ). 

It will be petitioner's contention here that Judge 
Duffy misread and misinterpreted the findings of Justice Camay 
on the facts. There is no question that Justice Carney found 
"by objective standards" that defendants thought that their 
lawyer had a promise from the trial judge that they would get 
a six-month sentence. Horeover, Justice Camey was under the 
mistaken belief on the law that there could be no legal relief 
on coram nobis if petitioner's lawyer had misrepresented a 
promise, vie.: 

"Consequently, if the defendants were induced to 
plead guilty by some misrepresentation or estimate 
of retained counsel, as to what theirsentence would 
be, this would be no basis for the granting of a 
writ of error coram nobis (Peo. v. Vance, / A.D.2d 
661)." (A- ) (Emphasis supplied) 


POINT I 

THE FINDING OF THE COURT BELOW, BASED ON EVIDENCE 
ADDUCED AT A STATE COURT OORiM NOBIS HEARING WAS - 
ERRONEOUS IN THAT THE STATE COURT'S CONCLUSIONS 
AND THE DISTRICT COURT BELOW FAILED TO FOLLOW 
FEDERAL DUE PROCESS STANDARDS ON THE ISSUE OF 
VOLUNTARINESS. ___ 


In Hachibroda v. yait&d 368 U.S. 487, 493 

(1962) the Supreme Court outlined standards for the entry of a 
guilty plea in a criminal case. 
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"A plea of guilty If Induced by promises or threats 
which deprive it of the character of a voluntary 
act is void. A conviction based upon such a plea 
is open to collateral attack." 

See United States ex rel. Eksnis v. Gilligan. 256 F.Supp. 244, 
263 (S.D.N.Y. 1966); United States ex rel. Thurmond v. Mancusi. 
275 F.Supp. 508, 515 (E.D.N.Y. 1967). At the coram nobis 
hearing before Justice Carney which the court below relied 
upon, petitioner's counsel,^ Nathan Kestnbaum, had "guaranteed" 
that the sentence would not be more than six months on a plea 
of guilty (CT. 189, 191, 201, 209, 246, 263, 264). Testimony 
of the other defendants and another witness reinforced this 
fact (CT. 80, 81, 160, 293). Even though Kestnbaum denied he 
had relayed a "promise" from the judge to the defendants, he 
admitted that he "pressured" the defendants and spoke of his 
close personal relationship to the judge (CT, 368). Moreover 
the uncontradicted testimony of KestnbaixD was that the defend¬ 
ants had understood him to have promised them a six-months 
sentence, vit .; 

'Vj, , . , they assumed from you that they were as¬ 
sured of a sentence along the line of several 
months, isn't that right/" 


4. Even though one Morris Levy was petitioner's counsel of 
record, it is clear that Nathan Kestnbaxm was the acting 
counsel for petitioner as well as for his co-defendants 
(CT. 182). 






A. I think there were words to that effect, yes." 
(CT. 386) 

•k * it * 


"I told them fthenl that there had been no arrange¬ 
ment for it. ' (CT. 387) 

'Vj. . . . Is it not a fact that when, immediately 
follo^ng and based upon your ctatement to them 
that there was no such assurance, they said then 
'Well if there is no such assurance, we want our 
pleas withdrawn'; isn't that what they said? 

A. In substance I would say that is so, yes." 

(CT. 387) 

Justice Carney (followed by Justice Duffy) disre¬ 
garded the legal consequences of this testimony although he 
credited it as true, vis .: 

". . . if the defendants were induced to plead 
guilty by some misrepresentation or estimate of 
retained coxmsel, as to what their sentence would 
be, this would be no basis for the granting of 
a writ of error coram nobis ... T[Justice 
Carney] A- ) 

Judge Duffy misread this finding by Justice Carney 
reading out of it the reference to "misrepresentation" and 
interpreting Justice Carney as holding only that Kestnbatsn 
gave a mistaken "estimate" of time to be served by defendants 
(A- ). 

The controlling law applicable as established by 
recent decisions of this Court was considered by the court 
below. Those cases are: Mosher v. La Vallec^ 491 F.2d 13A6 
(2 Cir. 1974), cert , den . 416 U.S. 906 (1974) aid United States 
ex rel. Oliver v. Vincent. 498 F.2d 340 (2 Cir. 1974). The 
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court below correctly states the holdings of both Mosher and 
Oliver ; 

”, . . where t defendant proves that the circum¬ 
stances as they existed at the time of the guilty 
plea, judged by o bjective standards, reasonably 
justified his mistaken Impression that a promise 
of leniency had been made, a guilty plea will be 
set aside as Involuntary ... just as It would be 
If there were In fact an unfulfilled promise of » 
lenient sentence made by a judge or prosecutor. . . . 

In both Mosher and Oliver courts relied upon mis¬ 
representations by defense counsel, believed by 
the defendants, that a promise of leniency had been 
made, as the basis for finding that the guilty oleas 
had been Involimtarlly entered. ([Judge Duffy] 

A- ). 

Petitioner asserts here that his assumption of the six month 
sentence reasonably supported In the record by the attorney s 
testimony was the same kind of misrepresentation as discussed In 
Mosher and Oliver and can so be judged by "objective standards'. 
Cf. United States ex rel. Wlssenfleld v. Watkins. 381 F.2d 702, 
712 (2 Clr, 1960). Contrary to the language of the court be¬ 
low, Justice Carney found active misrepresentation and did not 
describe "the defendants as merely 'assuming' that Kestnbaum's 
estimate was a promise" (A- ). 

The case at bar differs from Mosher and Oliver In 
that those cases Involved a District Judge's finding that In 
each Instance the petitioner relied on the false assurances of 
counsel. The court below found otherwise but It Is petitioner's 
contention that in so doing Judge Duffy disregarded the clear 
and uncontroverted testimony In the state record and the factual 
(If not legal) findings of the state court justice. Just as In 
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... is not a case like those where a guilty plea 
has been held involuntary because induced by an 
unfulfilled promise of a lenient sentence made by 
a Judge or prosecutor. See, e.g. Santobello v. New 
Yotk, A04 U.S. 257 (1971). On the other hand, this 
is likewise not a case where a defendant's belief 
that he will receive leniency is induced by an 
erroneous estimate made by defense counsel, see 
United States ex rel. Scott v. Hancusi, 429 F. 2d 
104, 108 (2 Cir. 1970) cert, denied, 402 U.S. 909 
(19H); United States ex rel. Bullock v. Warden, 

408 P. 2d 1326, 1330 (2 Cir. 1969), cert, denied, 

396 U.S. 1043 (1970), nor is thlc a case where a 
defendant pleads guilty under the subjective mis¬ 
taken impression or belief that a promise has been 
made by a judge of a lenient sentence and instead 
a heavy sentence is imposed, see United States ex 
rel. Curtis v. Zelker, 466 F. 2d 1092, 1098 (2 Cir. 

1972); United States ex rel. La Fay v. Frit*. 455 
F. 2d 297, 302-03 (2 Cir.), cert, denied, 407 U.S. 

93 (1972) ; in neither of these situations will the 
guilty plea be held to have been involuntary. 

(p. 1347) 

There is no question that under the circumstances 
of this case, the petitioner, when he entered his plea, did 
not anticipate the consequences nor did he realise that he might 
receive a sentence of longer than six months. See United States 
ex rel. Leeson v. Damon. 496 F.2d 718 (2 Cir. 1974). Under 
these circumstances, petitioner's plea cannot be considered 
voluntary and must be set aside. Kercheval v. United States. 

274 U.S. 220, 223 (1927). 
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POINT II 

PETITIONER ESTABLISHED THAT HE WAS DEPRIVED OF 
THE EFFECTIVE ASSISTANCE OF COUNSEL AT THE TIME 
OF PLEA AND SENTENCE IN VIOLATION OF THE SIXTH 
AND FOURTEENTH AMENDMENTS TO THE CONSTITUTION. 

The record shows unequivocally that Kestnbaum pres¬ 
sured the petitioner along with all the defendants to plead 
guilty (CT. 403). 

". . . they [the defendants] wanted the case tried; 
they didn't want to plead; and as I said before, I 
did pressure them into pleading guilty. (CT. 374) 

A plea of guilty Involves the waiver of basic, constitutional 
rights. Malloy v. Hoean. 378 U.S. 1 (1964) [right against 
self-incrimination]; Duncan v. Louisiana. 391 U.S. 45 (1968) 
[jury trial]; Pointer v. Texas. 380 U.S. 400 (1965) [confronta¬ 
tion of witnesses]. Cf. Bovkin v. Alabama. 395 U.S. 238 (1969). 

The self-described conduct of Kestnbaum who was at 
the time representing two other defendants on its face de¬ 
prived petitioner of the effective assistance of counsel. 

See United States ex rel. Maselli v. ReincJse, 383 F.2d 129 
(2 Cir. 1967). 

In addition, however, to pressuring the petitioner 
to plead guilty Kestnbaum was guilty of further improprieties. 
It is to be recalled that when petitioner appeared for sentence 
on June 20, 1966, he learned for the first time along with the 
other defendants that there was no promise of six months and 
accordingly requested to withdraw his guilty plea. Instead the 
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sentencing was adjourned to June 22, 1966. 

On that date (June 22, 1966) even though Kestnbaum 

knew the reason why petitioner wished to 'withdraw his plea, 

he failed to so inform the court. Said Kestnbavaa: 

"I didn't think that was material to the matter of 
withdrawal of a plea. 

THE COURT: Why not? In other words, if it was a 
fact that these people agreed to plead guilty on 
the false assximption, as you claim, that you had a 
promise from the judge that they would get a certain 
sentence, why wasn't that Important? That showed 
the reason that they wanted to withdraw the plea, 
didn't it? 

THE WITNESS: Except that my u. erstanding of the 
law was. Your Honor, that where the court makes a 
promise and doesn't keep it, that entitles the de¬ 
fendants; but where there has been a lack of coomuni- 
cation between attorney and client, it was my impres¬ 
sion of the law as it existed then that there was no 
basis for withdrawal of a plea. 

THE COURT: Technically, no; but there might be some¬ 
thing the judge mijht be interested in hearing. 

(CT. 413, 414) 

Then, at this Important moment, the attorney misrep¬ 
resented the situation to the court to the petitioner's preju¬ 
dice. 

At this juncture, the court itself failed to afford 
petitioner his right to allocution. 

The court below dismissed this point raised by peti¬ 
tioner summarily on the grounds that 

"if he [Johnson] made any effort to speak \ip, [he] 
certainly did not make much of an effort." (A- ) 

The court below then found (despite a defendant's statutory 


V 






15. 


right to be afforded an opportunity to speak — pursuant to 
old Code of Criminal Procedure §480 and new Criminal Procedure 
Law S380.50) : 

"The fact that Johnson made no significant effort 
to speak up. If Indeed he made any effort at all, 
seems to me to xmdercut any claim he has that he 
was substantially prejudiced as a result of 
Kestenbaum's Isle] conduct." (A- ) 

In support of petitioner's contention that he was 
deprived of his constitutional right to counsel, the following 
is significant. The lawyer admitted he "pressured" the defend¬ 
ant — that he invoked his social relationship with the judge 
and that he misrepresented to the judge at the time of sentence 
the real reason the defendant wanted to change his plea on the 
mistaken belief that the reason would not be sufficient grounds 
for withdrawing the guilty plea. This was compounded by the 
court's failure to order the clerk or ask itself whether the 
defendant, himself, had any legal cause why judginent should not 
be pronotmeed against him- According to the law followed in 
New York, this failure would have invalidated the conviction. 
Measner v. People. 45 N.Y. 1 (1871); People ex rel. Mullar v. 
Martin. 1 N.Y.2d 406 (1956); £i. Crim. Proc. Law §380.50 
F.R.C.P. 32. It is not here contended that the failure to 
afford the defendant his statutory right of allocution pre¬ 
sents a federal constitutional issue by itself, but considered 
with the other factors surrounding the unfairness of the pro¬ 
ceedings it has significance as to whether or not the judge 
would have permitted the withdrawal of the plea had the true 
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facts been revealed. See United States ex rel. Elksnle v. 
Gllllgan. 256 F, Supp. 244 (S.D.N.Y, 1966); People v. Forlano. 

19 A.D.2d 365 (1st Dept. 1963). At that jtmcture, before 
sentence, there had been no prejudice to the State and the not 
guilty plea could have been reinstated. See Santobello v. New 
York. 404 U.S. 256 (Marshall dissent, p. 267, 1931). 

In addition, the testimony of Kestnbaum as to tb'' 
"pressure" he exerted taken into consideration with the defend¬ 
ant's description of his state of mind at the time he changed 
his plea establishes that the plea, itself, was not voluntary 
as has been required by the standard of our highest court in 
Machibroda v. United States. 368 U.S, 487, 493 (1962). 

CONCLUSION 

Because of the circumstances in the case at bar, in¬ 
cluding the ineffective assistance of counsel, petitioner's 
change of plea did not reflect a deliberate and measured choice. 
The judgment of the court below should be reversed and the 
petition for a writ of habeas corpus granted. 

Respectfully submitted, 

ELEANOR JACKSON PIEL 

Attorney for Petitioner- 
Appellant 


August 28, 1975. 
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United StAtee of Anorloft, ex rel. 

Fred Edwin Johnson, 

Petitionerf 


Petition For Writ 


-vo- 


Hon! Vincent R. Mtacual, 
Superintendent, Attica Correctional 
Facility, 

Respondent* 


Of Hubeas Curnus 


Civ* No* 


Comes the petitioner, Fred Edwin Johnson, and petitions 
this Court for a VJrit cf Habeas Corpus pursuant to Title 28, 
United States Code, Section 2241 (C-3)* (0)« 

1) * Petitioner is presently serving a sentence of fresa one and 
one-htar (l^s) to three (3) years, as a result of his conviction 
by plea to the crime of Operating a Policy Business, entered 

in Now York County Supreme Court on June 22, 1966 (Oelllnoff, 

J*) • 

2) . 'Hie iasucs which coopriood the fmdanental errors prose¬ 
cuted on direct appeal of petitioner's conviction, end by appli¬ 
cation for a Writ of Error Coraa Nobis, are Joined in this pro¬ 
ceedings for the purpose of continuity and s coRprehenslve dis¬ 
closure of the facts which prove that the conviction and sen¬ 
tence, under which he is detained, was imposed in violation of 
the Sixth and Fourteenth Amendment to the United States Consti¬ 


tution. 
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3) . That, nore specifically, r-otitlcner'a right to Due Process 
of law was violated where the court refvised to allow the with¬ 
drawal or vaoature of his plea, which wae catered upon the orro- 

nious and misleading advice of counsel as to a sentence promise 
* • 

from said covirt* 

4) : Moreover, petitioner right to be effectively represented 
by counsel, as guaranteed him under the Sixth /jnondnent, was 
denied him at a orltlcol stage of the proceeding, namely, the 
plea bargaining process, by the erronlous and misleading advice 
rendered petitioner by oovmael# 

5) . That the facta sotting forth and supporting the above 
claims are fully set out In the aoconpunylng Memorandum of Law, 

6) . Petitioner has exhausted his state remedies pursuant to 
Title .18, U.S.C., Section 2254» ^y first raising the points 
herein to the trial court In a motion to withdraw the plea of 
guilty* This application was denied, 

Petltlcnor oppealed and the Appellate Division xmanlmously 
afflmed without opinion (27 AD 2d 904)• Leave to Appeal to 
the Kow Xork State Court of Appeals was denied. 

On October 2$, 1967, petitioner moved the nisi prulA court 
for a writ of error ccram nobis asserting the olains and facta 
herein. On March 7. 1967, Judge George M, Carney denied the 
applloatlca after a hearing. The Appellcte Division unanimously 
uffimed without oplnl m (31 A.D. 2d 792). Leave to Appeal to 
the Now York State Court of Appeals was denied by Judge Adrian 
?, Burke on May 15, 1969. Reargument denied cn August 14» 1969. 
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Besause ot the foregoing facts, petitioner is being re- 
strainou of his liberty by Hespe^ndent In violation of the Con¬ 
stitution of the United States, and ho therefore prays that the 
writ be granted and on order be entered discharging frua 
custody. 

Sworn to before 
me thi8«^ day of 1971 

^ Attica, H.T. Ikon 

inreiis k77 336 




EDWARD V. BRADY 

Notary Public, State of New York 
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OPINION OF MR. JUSTICE CARNEY DENYING 
PETITIONER CORAM NOBIS RELIEF IN NEW 
_ YORK SUPREME COURT _ 


Mr. Juslicf CutNBY denied llic applicnlions of nil three 
pelilioTfcrs upon an opinion which, nftcr reciting the back¬ 
ground of the case, reads as follows; 

"In this present appUcatioi, it is the defendants’ 
contention that the defendants did not voluntarily and 
with full knowledge plead guilty; that they were “pres- 
surred" into entering their ideas by the attorney Kestn- 
baum and by his alleged representation that because 
of his friendship with the judge, he had a ‘guarantee’ 
and a promise that their sentences would not exceed 
six months. They also base their application upon 
the claim that they were ineffectively represented by 
counsel. 

"The defendants pleaded guilty, not because they 
were coerced into doing so, or did so involuntaiily, but 
because Mr. Kestnbaum had convinced them that the 
People had a stroi.g case and because they felt that 
they could safely gamble on his alleged friendship 
with the judge and his estimate of a sentence of not 
exceeding six months which they assumed to he a prom¬ 
ise. >Vben they found out around sentencing time that 
the proposed sentence was not an actual inomisc of the 
Judge as tiiey had assumed, hut only an estiinatc by 
the ln^\wc^, then they decided to withdraw their plea 
if possible. 

“All three of these defendants are men in their 
adu t years with criminal records. They knowingly 
entered their pleas of guilty after a full statement of 
the facts by the district attorjicy and a full and com¬ 
plete interrogation of each dcfoidant by the court. 
Nothing that occurred during this proceeding cast 
doubt upon their guilt of the crimes to which they were 



Opinion of Mr. Justice Carney Denying 
Petitioner Coram Nobis Relief in New 
York Supreme Court 


pleading guilty. The pleading proceeding comjilied in 
all respects with the standards required in this State 
(Pco. V. Kixon,-N.Y.2d-, 1907). 

“There is no claim here that .Judge GcHinofT or the 
District Attorney made any ]>roinise to these defend¬ 
ants, that if they pleaded guilty, any ]inrticular sen¬ 
tence would be imposed. In faict it was stipulated that 
no such promises were made and Justice GcllinolT and 
Kestnbaum so testified. Consequently, if the defend¬ 
ants were induced to jilead guilty by some misrepre¬ 
sentation or estimate of retained counsel, ns to what 
their sentence would be, this would he no basis for 
the granting of a writ of error coram nobis (Pco. v. 
Vance, 7 A.D.2d CCl). 

“It is the defendants’ claim that they were denied 
cfTectivc repre.sentntion of counsel, beeausc they claim 
counsel did not prepare the case, pressured the defend¬ 
ants into pleading guilty and failed to mahe a proper 
application to withdraw the ideas of guilty on grounds 
that the defendants now’ cl.’iim should have been ad¬ 
vanced. Doth counsel were experienced lawyers who 
for many years have, to the court’s Icnowledge, tried 
cases in the Criminal Courts. They were retained by 
the defendants, not ns.signed by the court. There was 
nothing about their representation of these defendants 
that would h.ave put the .Justice who took the ])lcas 
and who sentenced them on notice that the attorney 
was not adequately and properly representing his 
client, if that be the fact. Bccaase at a later date a 
defendant may question or quarrel Mrith the acts of his 
attorney is not a basis for coram nolis (Pec. v. Brown, 
7 N.Y.2d 359; Pco. v. Tomasclli, 7 N.Y.2d 3^). 

“For all the reasons above mentioned the applica¬ 
tion of each defendant is in all rc6})ccts denied.’* 




CbiATBD STATES DISTRICT COURT 
SOUTUXRN OZSTRXCT GT VOM TORE 


Fit, ED 

JUM10W5 "'j 
£o. olSs^ 


aP?!7ZOH AND ORDER 


-^Aiast- 

BOM. VZliCBIIT E. NASCUSZ, 
SupsTlatandsntt Attlea CorraotlonaX 
raoiXi^« 

• Rsapondant. 


71 Civ. 242C 


ELBAHOR JACKSON PZEL, ESO. 
AttornsT for PatitioDer<..< 

HON. LmS J. X£FKONZTZ 
Attorn/ty,aanaral of tha 
• Stata of New York 
Attomay for Respondent 
Ryi : ArlaiM Silverman, Esq. ' " 

' 'Assistant Attorney General 
Of Counsel < 


KEV^ THOMAS DUm# O.J 


PatitioQar Fred Bdkrin Johnson' was sentenoed to « 

.... • • * .1 .-i ■ 

consaoutiva Faison tarM of one year and ona-and:‘ona/half 


tot thniR yiKurs'cn Jane 22« 1966,. '^following his' plea of ' 

. . i ;”' -'*1 

guilty on May If# Ifff to two gambling-related, state' > 
oriainal phaEgOs«\ Be brought the-present habeas corpus 
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action while confined in New York State’s Attioa Correokion- 
al Facility, serving the second of those terns. Although 
sxibse< 2 uently released ,1/ he has continued this suit# charge 
ing that his plea of guil^ was involuntarily entered and 
should be set aside, and that he was denied effective 
assistance of counsel both when he changed his plea fron 
not guilty to guilty, and also at sentencing idien he sought 
to withdraw his guilty plea. 

Johnson was indicted, along with Frank Shspperson 
and Robert Royals, on one nisdeneanor charge of oonspiriag 
to bribe public officers, operate a "policy* business, and 
assist in an illegal lottery, and on seven felony ceunts 
relating to their participation in the policy busiaess or 
•fluBbers gsM*. shepperson and Royals retained Nathan 
Keatenbaoi, Isq. to represent then. At Ksstenbaun's sog* 
gestion, Johnson, who had di sch a r ged his first lawyer, re* 
tainsd Morris, Levy, Bsq. Levy, however, deferred alaoct 
entirely to Kestenbann in this ease. 

On Nay 16, 19dC, whan the defendants and their 
' lawyers we r e scheduled to appear before JCdge Qellinoff of 
the Meg York foprsM Court, Xestenbaoi and levy net with 

Johnson at the "bullpen* at the oonrthooae. At that tlM, 

• » 

Johnsm was serving a sixty-day sentem on u nrel a t e d Ntate 
charges and had not seen Shepperson or Royals, cr'ths two 
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lawyarsr for two or more ireeks. Kestonbaum aurprlsed 
Johnson by telling him that Shepperson and Royals had 
agreed to plead guilty# and he urged Johnson to do like* 
wise* Xestenbaua told Johnson that the State had a very 
stTwOg oase^ and would "waste* or "bury* him if he went 
to trial, ^hnson also had a nomber of gambling oonwio* 
tions in his record#!/ which could have possibly been brought 
out if he testified. Moreover# he apparently bad no satis- 
factory explanation for sons of the m e etings charged. 

What else Kastenb%.na said has been the subject of 
substantial dispute. Aooording to Kestenbeum's testimony#!/ 
ho told Johnson that in his opinion Johnson would be sen- 
tenoed to no more than several months if he pleaded guilty# 
as opposed to a possible eleven years if he stood trial and 
were oonvioted on all counts# as Xestenbaum thought likely. 
Kestenbaum testified that he told Johnson that he knew 
Judge Oellinoffi that he had had a dinner with the judge# 
during which they disoussed the Judge's senteneing philosophy ‘ 

t 

generallyi that he thought the Judge was a mil' irson (re* 
ealling one or two eases idiere the Judge had Im^^-jed markedly 
mild seatenoes). Johnson# on the other hand# elaims.^^t 
Kestenbaum told him that he had a guarantee# or promise from 
the Judge that Johnson would get only six months if he plcadisa 

• r . 

guilty. 





Opinion and Order Appealed From 


A-11 


Johnson resisted pleading guilty* protesting his 

innooenoe* Vha case was oalled and XestenbauB seoured S 

fifteea<>miaate adjournnent in order to oootinne te ltin g to 

Ji^msoo. Johnson olalas that hz wanted to talk to Shspperson 

or Royals* but was unable to. Finally* ho says* he agreed 

to plead guilty because of Xestenbaue's representation that 

the govemasnt would "waste* or *bary* hia if he 'jent to 

trial and because Xestenbaua allegedly had a guarantee from 

the Judge of a six-month sentence. 

The transcript from the hearing at %fhich Judge 

Gellinoff accepted the defendants* guilty pleas tliat sar.o 

day showu that Judge Gellinoff spelled out tho chscgao to 

» * 

which the defendants were pleading* notin^j tlial* o<iq was a 
ml sdswiT^*!**^ and one a felonyv* The defendunta adi:iittcd ha’^lr.i 
cooBBitted the acts charged and stated that they were plead¬ 
ing goil^ welnntarily. Judge Gellinoff ashed whether any 
prosdse had been to then by anyone as to the sentence 
the court alight impose* to whidi they replied *no*. The 
defendants* prior to pleading guilty* were also advised 

that* un der th# law* > a peraon ohargad with e felony may rc- 

' • * < 

caiwe gr^*r**' or differant punishment if he has besin provi** 

* f *» 

onsly oonwloted of another felony. Thus* if it were dia- ^ ■ 
oovared that one of the defendante had baen oonviotad of. 
a prior faloiiy*V this could affaot hie 'santanco. Ssatenciug 
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was set for June 20, 1966. The Judge said that he wanted 
to sentence then soon, but that he wanted an "adetjoate 
tine to make as good an investigation as Z oan - to 
do the best Z oan." 

Johnson, having completed serving tbi| sixty-day 
sentenoe# was released on June 17th, and saw Kes tenh a m 
again for the first time at the courthouse on June 20th. 
Johnson has testified that he had been thinking about the 
alleged guarantee or assurance of the six-month sentence 
and really doubted that the Judge had made such a promise. 

Ho said tl)|^ on June 20th ” (Z) continued to disagree with 
4Xastcnbaum) as to his belief of the promise that Z might 

i 

be able to get the six months, and Z wantad hlsi to make an 
application to the court to withdraw ay plea.*i/ Xestenbaum 
testified that, as best as he oould recall, the defendants 
that day if everything had been arranged, to which he 

replied that there was no arrangement. Be said *Z kept re¬ 
peating fox quite sometime prior to this and on the day of 
sentence that Z expected the sentence to be several months." ' 

•V • . . 

Xestenbaum testified that Bhepperson a^ Johnson responded 

' that ^fihey had assumed they were assured of a eentonce of ■ 

< ■ • V ‘ V ^ 

' only aevaral months anddsaid they wanted their ploas with- - 

1 . ' I . . • 1 . 

•t , t 'i . . i . 

• dravo.2/ 

Jdhnsoo claims that he Ineistcd that Xesteiib aura 
move to wit|idraw his plea .on the grounds th^t no ono had ccr .e 
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'to him in jail prior to May 16th to tall him vhat te had 
pleaded toi that he had not underatood what ha waa plaading 
guilty tof that now ha understood that it waa a miadaBaonor 
and a falonyi and that be felt ha waa innocant and waatad 
to withdraw hia plaa.2/ 

Xaatanbaua oautionad against this# and whan callnd 
bafore tha ooort on Juna 20th# ha simply aakad tha ooort .for 
a two-day astanaioa. On JUna 22iid# whan tha ooort aSkad 
whathar tha defendants had any legal or other oausp to show 
why judgment should not be pronounced against them# Xeatenbaum 
moved on behalf of Johnson and Shapparson to withdraw^ thoir 
plaaa. (Levy was not present at aantencingf Johnson con- 
santad to have Kastanbaun reprasant him.) .Xastanbaua told 
tha oourt that tha defendants now thought that-their pleas 
were "ill-advised* and that tha state had insuffioiant avi- 
danea to oonviet than. Tha court# after dotailing the inter- 
rosratimi it had eonduotad bafora aoeapting tba dafend&nts* 

* « f 

plaaa# denied tha motion* After further argument by 
lastanbanm (direetad to aantancing) that defendants should 
not be panalisad for their failure to cooperate with tha. 

• ''t'' ■ 

police# and after tha prosecutor aummarisad tha soo^ of / . . 
defandanta* activitiaa and tha strong afldanoa tha state had. 

against them# tha court Imposed santanoa* Tha court navor. ' 

■’ '• ■’ . 

addressed Johnson personally prior tb either’the denial of ' 

• ' ‘ # * ♦ 1 



# 


1 


V 
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ihe Mofclon t»r the impoaition of sentonoo* Johnioa oXaiaod 
on diroot ojcaalnation ixiforo Judge Camoy that juat boforo 
aantonoing bo tried to apeak to the oourt and present all 
his reasons for wanting to withdraw his plea* hat that a 
court offioer put his hand over Johnson** nouth and told 
hln to be ailent. Zt is siguifleant* howovor* that on 
croao-examination Johnaon testified that this episode oo» 
currcd just prior to his entering the plea of guilty* ' 

The instant petition follows -Johnson's unsuoeess- 

♦ 

ful direct appeals/ and two eorsa nobis petitions* all 
joined in by Shepperson and Royals. Zn the initial-eoran 
nobis petition defendants stated in an affidavie that tlMir 
pleas were involuntary beoaune they had relied on Kestenbauzu* s 
ultiioatoly inoorreot estii&ate of what their sentences would 
ba. , They stated that they had expeoted to bo sentenced'to 
fe^vecal Bonths on the ■isdeueanor and to receive suspended 
eoritonees on the felony. Zn an affidavit supporting their 

potition* lestenbauai (who did not represent them in this pro> 

♦ ** * ' ' « 

cueding)* stated that he had erred in his estimate of the ^ 
ejntexuje. sostonbaua also charged that by Ixaposing oonsecu'* 

. . i 

* I 

tlve sentences the oourt was improperly trying to Induce . ' • 
cVjfondants to eoQperato with the police in. an effort against 
gou:d>ling and police oorruptioh* in order to have tlioic felony 
sontonees suspended* Judge Gollinoff denied this potition 

' V • ^ ■' 

. without a hea r in g on May 18* 1967. 
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Zn the second oorem fetxixoa* brought in ^ 

Ootober 19 SYr defendants all««e^ cnet they had bean ie~ 
duead to plead guilty not by dafense counsel's faulty aatl- 
amte» but by his rapresentatlon ttet the judge had prcmlsad 
a sentanee of not eore than elx aonthe.JLS/ Judge Gelllnoff 
disqualified himself* ordered a hearing* and the case was 
transferred to Jhdge Carney. Judge Carney held a four-day 
iB late Kovembor and early O e oe m h er* 19C7. At the 
hearing defendants were represented by counsel* Raymond A. 
Brown* Esq. Aaron Jaffa* Esq.* the attorney who had drawn 
up the initial ooran ncd>ia petition* was alao present. 

Johnson* Shepperson and Royals all testified* as did Raymond 
Shepperson (the defendant's brother)* Xestenbawa and Judge 
Gallinoff. Zt was stipulated by both tto state ond the de¬ 
fendant that in fact there had been no promise made nor aenur- 
anoe given by Jhdge Oellinoff of a sin-month sentence. Of 
i>4« contact*with Eestenbaum* Jhdge Gallinoff said they had 
BBt at a aintMw parlgr pvior to the time thie caae was aealjncd 
to hie ealoDdarf that Eeatonbaum had iavited hia to a 
pasty at his homa that was held sometlsie eftm acntenclngt 
and that be epoke to KaetoAbaua once at tho bench between 


the aoeeptanee oi the plea end the sentonoing* .at which tixio 


* » 

he as^i rd direetioos to pevt^****^**" home. Be said that be and 
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prosecutor had been^'prosent at the Beating. All had agreed 
that detendanta would bo treated as first felony offenders. 
Judge Carney* in denying the petition in an opinion filed 
February 15* 1968* found thatt 

*The defendants pleaded guilty* not because 
they were coerced into doing so* or did so involun¬ 
tarily* but because Mr. Kestenbaum had convinced them 
that the People had a strong case and because they 
felt they could safely gamble on his alleged friend¬ 
ship with the judge and his sstiBate of a sentence 
of ■not exceeding' six months which they assumed to be 

I 

a promise. When they found out around senten c ing 
that the proposed sentence was not an actual 
premise of the Judge as they had assumed, but only 
an estimate by the lawyer* then they decided to with¬ 
draw their plea if possible. 

"All three of these defendants are man in their 
adult years with criminal records. They knowingly 
antered their pleas of guilty after a full statement 
of the facts by the district attorney and a full and 
ccmplate interrogation of each defendant by the court. 
Itothing that occurred during thia pro ce eding cash 
dcubt upcn their guilt of the crimes to which they 
were pleading guilty. The pleading proceeding coa^ 
plied in all respects with the standards required in 
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ttola state < Peo. v. Mixon . 21 M.T.ld 338)• 

/ • 

"Thete le no olala here that J\idge Oelliiioff 

or the District Attonuty made any promise to these ' 

def en da n ts» that if they pleaded guilty/ any par* 

tieular sentence would he Inposod. In fact it was 

f*' 

stipulated that no such promises were made 
Justice dellinoff and Kestenbaua so testified.' Con¬ 
sequently. if the defendants were induced to plead 
guilty by some misrepresentation or estimate of re¬ 
tained counsel/ as to what their santenca would be. 
this would be ao basis for tho granting of a writ 
of error ooram nobis t Peo. ▼. Vance. 7 A D 2d 661).• 
With respect to the claim that defendants wore 
denied effective assistance of counsel. Judge Carney doniod 
the petition on the ground that both oounscl (Kestenbeum 
losy) ware experienced orisdLnal lawyers, both were rc- 
t s ine d by defendants and not assigned by court, and 
*tbers was nothing about their r^resentation of those 
defendants that would have put pudge Gellinoff) Jon notice 
that the attorney was not adequately and propurlr repre¬ 
senting his client, if that be the fact.” Us found that 
the defendants belated complaints prwided no basis for, 
ooram nobis relief • 



1 
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Only Johnson appealed that decision which was 
affirmed by the Appellate Diwision without opinion# on 
April 2, 19t9. 32 App.oiv.2d 614 (1st Dept.) Sawing ex¬ 
hausted his state remedies# Johnson# over two yevs later# 
filod the instant petition .11/ 

Zn'-support of his claim that his pies waA involun¬ 
tary# Johnson argues that the state court applied an inoor- 
reot legal standard. Jhdge Carney# as quoted above# stated 
that even if Johnson had been induced to plead guilty b^ 
some misrepresentation by defense counsel as to what tbe ■, 
sentence would be# such a misrepresentation would provide < 
no basis for setting aslte the guilty plea. 

Cases in this oironit havehhhsld that whwra a 
defendant's expectation of leniency is induced by an errona- 
ona estimate made bv de f ens e oou n ss l . a guilty plea will 
still be found to have bee n made voluntarily. I.g.# 

Ilhitsd States ex rel. Layav v. Frits . 45S F.2d 3fT (2d Cir. 
1»72)# cert, denied 407 U.8. 923 (1972). Similarly# where 
a defendant pleads guilty under ths asubjeotivm mistalKsn Im¬ 
pression that a promise of a lenient sentenoe has been mode * 
by a judge or prosecutor# the plea will be fdond voluntary, 
tea a.g. # Hhited States ex rel. Curtis v. lelker. 4tt l7.2d 
1092# 1090 (2d Cir. 1972)# oert. denied . 410 0.8. 948 (1973). 









' ‘A 
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uoimvrt where a defendant proven that thn eixovRBStaiiona an 

s * 

they axiated at the tliu of tha gtailty Plaa» judged by ob» 
laetiva atandyrda ,, gaaaonably juatifiad hia aiatakaa Ihpraa-' 
aion that, a promiae of lanianoy had baan iBada« a guilty pica 
wil^ ba aat aaida. aa involuntary' (aaa Hoahar ▼. LaVallce , ^ 

49i P.2d 1346, .1348 (3d Cir«), cert, daniad , 416 U.‘8..906, 

# 

(19741 ^ Onitad Statan lut ral. Oliva r r. Viooent , 498 F,2d 3*:o, 

^4Itn.l (2d Cir^ 1974)) ^ust aa it uould.ba.if thara ware In 

fact aa aafulfillad pr^aa of a Iwnianh .aentonoa.npiif l>y a 

>. /judge oc proMOUtor t Santobcllo v. gev Yoi k , 404 tT. 6 « ^57 
# • * » 

, (1871))* Za bath Koahar ar4 Oliver oourta rolled upon nln- 

j. TOrraafml’atl^v ‘*y •dw ^mr. a' fboliaved by the defoudu<.\:s j> 

' . ♦ * 

that a pronii^ Of lantanoy h 2 id'lusea'.BUida,. 6 a. the baola for 
fiiidihg-tbat'cha guil^ plaaai oad^bgaduinvoluntarily. 

'-'Jonaaon-arguak ^hatt* thTli s4fo fallo irlthln * tlo'iU •- r 
and biivar* B bwav a r*, Oadga-Oamey fduUd tliUt Kattonbaua nud 

V • *" 

aada aa aat&m^ Of-taa-^antanca Johaaoh'ana**hia 

• f 

would raeatv|i> wnlcdi aatldatd thay'oniy aaawaod toibo a proi.dco. 
Judge Camay'o' feotnaT firfdinga; taaoh^ altar a full bua 2 inj, 
xnuat be praaumad oorraot, unlaaa • Johnaon ouh* prove't>y/oouvlu j- 
ing avidanoa Uiat thay aro arronaous* 28 U.d^C. **!'22S4(d) • 
Za.^hia eaaa tliara ia an aiqpla^basis'for Judge Cemey'a con- 


1 


oluaioa that Kaatanbana gana ohlyliia a'at' ita*ot what tn. 

aantanoa oonld ba« JUdga Carnoy viawad tho dosaonor of, tiui 

. ' ' , . . ... V. - • ' .• 
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wltnaaaes and chose to credit Kestonbaiia'e teatlatony. Cor¬ 
roborating Keatenbaum's testloamy was the fact that the 
defendants, in their initial eoram nobis proceeding (where 
they were no longer represented by Xesteni»aua), asserted 
only that Keatenbaum's estimate or opinion of the sentences 
they would receive had been erroneous. In addition, there 
is the fact that the defendants told Judge Gellinoff, at the 
time they pleaded guilty, that no promises had been made. \.v 

This latter factor is not determinative in all oases.12/ \ 

However, in these oiroumatances, the fi n di n g of the state 

*1 

court that Kestonbaum gave only his estimate of what the 
sentences would be must stand. 

Johnson argues, however, that there was a reasonable 
basis jbo support his interpretation of Keatenbaum's remarks 
aa indicating that a promise of lenienoy had been m a de by 
the judge. Zn partioular, he argues that he was pressured 
into pleading guilty that one morning at the courthouse and 
that Xestenbanm said he had had dinner with the judge and 
knew him pers<Hially. Bowaver, even if these faoters were 
believed, they are not enough to bring Johnson within the rule 
of Mosher and Oliver . Zt should be noted that Judge Carney 
de so ribed the defendants as merely "assuming* that Issteabaun's 

t 

estimate was a promise, suggesting that he felt there was not 
a substantial basis to justify defendants' mistaken belief of 
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• promise of lealency* Moreoser, In oontrast ousmr 
and Mosher, there was no affizaatiTS ■israprasanthtioa by 
the lawyer. In fact* there is reason to beliefs from 
Johnson's own tsstinony tha^ ^ ^ plot* 

Johnson himself doubted that a promise had been made, even 
though in rleiflfrtgg guilty he allegedly relied upon the 
(^presentation that such a promise bad been mado.iS/^ Fur“ 
thsmore, Ksstsnbaum's alleged friendship or familiarity 
with tbs judge would have ^mon a factor to which Xssteiii v \ 
might refer in order to lend oredenoe to his ability to t 
mate sentsnoe the judge s^.ght ia^poae. Although such 
references carry the danger of misinterpretation, it ia ret 
at all clear that anyone would be justified in intsrpretlt" 

them as John sen claims he did. 

y find, upon a review of the record and ia llylK'-. 
of Judge Carney's findings after a full hearing, that Joru.;>< 
not met his burden of prewing tiuit the oireumstanccs 
reasonably justified his alleged ml sta b e n iivcession that a 
promise of leniency had been made by the judge. | 


effective assistance of counsel, the burden Johnson must 

esrry here is s hsasy <ms. Oounssl's eonduot oust havo bc.:n 

, ' * 

such ss wuuld *tfiook Urn oonseisnes of tto court*, cw malca 

I 

tbs prpeoodiags s mookary of jostico end it oust hsvs da- 
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prlved defendant of substantial rights. See United States 
e x rel. Marcelin v. Mancusi, 462 F.2d 36# 42-43 (2d Clr. 1972), 
cert, denied > 410 0.8. 917 (1973). In the Mooher case, thla 
burden waa sustained by petitioner# where the attorney’s flat 
nisrepreaentation that there was a promise from the judge was 


found so shocking as to have deprived petitioner of substan¬ 
tial constitutional rights. It has not been cuctained here. 

It should be noted that Levy and Kcotonbaun may 
not have done all they night to olininate the possibility of 

•* ^ t 

even a subjective mistaken izapression by Johnson and the 

* 

other defendants that a promise of leniency bed boon made by 
the judge. Counsel should nake it clear that on estimate is • • 
cnly that# and that a judge might impose a different sentence# 
evia at the risk of deterring a defendant from entering a plea ^ 
which his counsel believes to be in his best interest. Eow- 

f 

over, counsel’s failure to emphasise that six months was only 
his* estlmato is significantly different from counsel’s af- . • ' . 
firnativa misroi^rosontatlons in Hosher that a promise of 

leniency had been made.* »Ioreover# even Johnson admits that-.' 

* '• « » » 

pr.ior to sentencing ho was aware that no promise had been, . 


D:.de# yotf as discussed below# ho made no significant effort 


Yj, ., • . • ■ - . ^ 7 * j' 

"netted-to Judge Carney that he had not fully at^t^ what:.^.-^'^ 
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he perceived to be dofendanta* reasona for aoring to with¬ 
draw their guilty plaaa. 

■THE COORTt So that* Whan you oaao up for aaatanoo 
mnA they you to oaka an application to withdratf 

plea* yon in your own mind knew that t^y had 
tha thoaghk in their mind that yon w&ra guarantoeing 
that they wore going to get a certain aentenoe baesl 
on a proniaa from the judgo. 
ns WXTUB88 (KESTENBAUM) I That*8 right. 

Q(TBE STATE) I Why didn't you make tliat application 
in thoaa tama* Hr. Xoatenbaua? 

•*e (objactiona overruled) ^ • 

At Wall* thia waa in June of 1966* Hr. McGuire. Ao 
X undaratood tha law With raapact to— 

1 

•••CObjactiona overrolod) 

A. X didn't that was material to the mattoir-of 

withdrawal of a plea. 

THE oODETt Why notT Xn other words* if it was a fact 
that these paella a greed to plead goilty on tlie falaa 
aasmaptioo* as you olain* that you had a premiss from 
the judge that they would get a certain se n te n om* why 
wasn't that isportantT That Showed the tfaon they 
wanted to withdraw the plea* didn't it? 
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m WXTMKSSi Bxoept that wf undarataadiag of the 
law was, Yaiuc Boner, that where the ooort nakes a 
prooise and doean't keep It, that entitles the de¬ 
fendants! but where there has been a lack of oonr 
■unioation between attorney and olient, it was ey 
lapreesioo of the law as it eaisted then that that 


waa no basis for the withdrawal of a plea. 
fBB COORTi Teohnically, noi but there night be 

the judge night be interested in h ea r i n g. 

IBB NXnBBSi m.” 

' ksauning, as Judge Camay found, that leatenbaiai had only 

givtn Johnson his estinate of the seatends inpoaed,<l^sten- 

ri * ' baun'a interpretation of whether Johnaon waa entitled to 

withdraw his plea was understandable. On the other hand, 

' the judge oertainly had the power to grant the notion in 

these oircunatanoes. The state had suffered no prajndioe— 

- • - ^ . 
/ the ease probably would not otherwise have oena to trial by , 

tine no .ewidenoe would hare been lost. Zn addi* 

■ tion# Johnson had not wsitad until raeeiwiBg a sentanee 

greater he e a peoted before nowing to withdraw hla plaa. ^ 

»•• 

Johnson olains that Eastenbaan'a failure to state , . 
fully ths.seasons Johnson wantad to withdrMT hia plM waa 
sapantallr prejudicial‘beoaoaa he did not have an oppor- t 

■ ' ‘ A, . »! . 

tanity to address the ooort hinself prioir.te tte ooM'd j . 
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of tha ■otion or the lapoeitloe of eeoteace* Al¬ 
though this situation would net arise agaiA Aa Bsm fork 

t * 

today# as the oourts are required to ask each defendant ^. 
if he wishes to nake a statsnent p r io r to the i n tHt s it io n 
of sentenee# ■.T.Cria.Froo.Law I 310 SO (MctXimiey 1071) • " 
prior state law (H.T.Oode Crlai.Proo. f 480, sne nd e d fept. 

i ■ ^ 

1, 1971) required the eourt only to aske a general inquiry 
of the defendants and their oounsel, as it did hero«14/ 
Here# only lestenhans spoke on hehalf of the dofendants. 
Neither Sk^ppereon# Boyals# nor Jo hn so n said anything on 


their own behalf* “ 

With regard to whether Johnson triod to speak up# 

however# there ie nothing in the transcript fron the son- 
tenoing hrarlng to iadioate that thim was a disturbarx'^ 
of any" or that Johnson tried to' say anything* Xn foot# 
aa noted above# Johnson'e tsstinony as to the oooasion of 


his attenpt to the court was inoonsistant. ' Noro- 

. ' - f • I ■ * 

over# BsetanbaMi testified that he did not reoall su^ an 
inoident# although as Jtdiason was sta n di n g off to his sida# 
ho that he sight not have n^oed it maesiT it 


■ # *' 

was to his attentieo*. 

• * * * ' ; t ^ » ' 

on the basis of the ramie t' oonolade that 
JOhaeon# if ho nnio any effort to ppa^ up* certainly did 


* ■ t s * 

I i -/ 


not nsko nnoh of aa effort*, ft would clearly'not hava 
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**Quired nuoh before the judge# or the oourt reporter in 
the einutes# would at least have taken notioe that some¬ 
thing was happening involving the defendant. Instead# 
Johnson ohosej» remain rllent as the proseontor# the 
judge# and Kestenbaum discussed the soope of defendants' 
oriminal activities# the strong evidence against them# and 
the fact that they shoulc! not be "punished* for their re- 
iiamX to oooperate with the police (on fear of their lives) 
in its efforts to oraok a oitywide gambling ring. 

Although Johnson now oomplains that Kestenbaum 
did not make all the arguasnta he should have at senteno- 
ing# the fact that Johnson maOm no significant effort to 
speak up* if In deed he made any effort at all# seams to 
me to underout any claim he has that he was substantially 
prejudieed as a result of Xestenbaua'a oonduot. 2a these 
oirouastanoeSf X do not believe that Johnson was uaoonsti*^ 
tttti on al ly daniod effeotive assistaaoe of at seo- 

teaoiag# or through the entire ptooeaa the entry 

of the guil^ plea. 

w 

fha assistaaoe to the Court of Jaokaen 

t 

Ptel# lag.# who undertook to re pres ent this patl t ^c ner after 
pat i t ion had bean filed and who did e tborough^f 
fesaional work in so r^reeantiag the petitioner* in noted 
and deeply appreoUted. 


* . 0 ' 
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rOOTWOTES 

1/ Johnson coot^iloted serving the second priaon tem*on 

2/ The stats ha d a number of undercover agents eho had 
allegedly observed the defendants oondao^ng their 
gasdBling business over a period of months* Xt even _ 
had films of them oolledtlng debtsr signalling the 
winning numbers to people on the blookf and the like. 
8oe Bentenolng Transcript at 9-16. ; 

1/ These were apparently all misdemeanors# but they in¬ 
volved conduct similar to that .wl^ wKloh Johnson 
was charged here. Indaod# It nay hove bm the sane 
conduct, with the state having made It a felony, rather 
' t***" a misdemeanor over the Intervening years. • s 

y nsferenoes to testUaeny bir the various parties are 
to yy-«««^y given at the stote oorw nobis hoar Ing 
held before Judge Carney la 1967 and described 

Pwithe^ party has asked that this; court told a'SMonJ 
evidentiary heart ng, and to the extent that this 
court finds it neoessary to make furtittf faotuai^ 
lags, the parties havp agreed that this cand^e 
on the basis of that record, fbs test i n wi y at ,t^t 


i 

« 
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4/ hearing was directed at the vry Lumimm now before 
this courti the tranaorlpt la 429 pages loogi and 
certainly the witnesses' SMBories as to what oo- 
oorred In Nay and JWne 1966 were vuoh fresher at 
the hearing than they would be bow« alsost nine years 
itfter the gyents In gnestlon haws ooonrred* 

^ As there was an agreenent that defendants w o u ld be 
treated as first felony offenders, it appears that ■ 
one or nore of the defendants «sy hare been prewi-: . 

f 

ously convicted of a felony idiioh the bourt whs going 
to disregard. The referenoe to prior feldhies 
would refer to felonies not already di^olosod to the 

ooort at the tlae the guilty pleas were 'iffered and 

« 

aooepted. 


^ Transoript fros the Ooran Mbbia Prooeeding (herein- 

* ♦ f 

after TK.) at 217. 

7/ TR. 386. 

* • • • ■ 

9/ T». 201 : 


9/ Johnson's eenwiotion sad 


affined' 

«« * 


I 

without opinion by the. Appellate Diwision, Virst' * 


Departaent, on Ma ro h 9, 1967. 
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10/ The second corse nobis petition was brought follo«r- 
ing the disaisssl, without prejudice, of a federal 
habeas corpus action eaking thesennew allegations# 
for failure to exhaust state remedies. «7 Civ. 354S# 
8.D.N.T.) (Tyler# J.) 

11/ The present petition was filed on Hay 28# 1971. On 
February 2# 1972# Judge Hotley denied the appoint^ 
sent of oounsel and ordered Johnson to subeait a re** 
ply to the state's ansimriag papers. The ease' was 
transferred to py calendar in late 1972 following 
■y appointment to the bench. Opon a moonsideration 
of Johnson's petition# counsel was appointed to 

/ 

represent him. Argument was heard on January 24# 197S 

llj fee# e.g.# united ftates sk rel. Oliver v. Vinoent # 

498 r.2d at 342 n.l. 

13/ nu 219# 271. 

H • ♦ 

k 

^ Transcript at 2. After de ni a l of the 

Mtion to withdraw the guilty plea# the court in- ■. 

A * 

guistd whether Shepperson has anything further, to 
say. lestenbaun apoke up and addreaaed tha court 

4 ** 

with raapeot not only to Shepperson# but to Johnson 
and Aoyals as well. Moos of the defendants Spoke \ 
on their own behalf. 










